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Covenants, Conditions and Restrictions
(and NOTICE, DISCLOSURE & DISCLAIMER TQO FUTURE BUYERS
OF FENWICK GARDEN VILLAGE SECTION 1
A part of the South One-Half of Section 32, T14N, R3W, IL.M,,
Oklahoma City, Oklahoma County, Oklahoma

KNOW ALL MEN BY THESE PRESENTS:

WHEREAS, FENWICK, L.L.C., An Oklahoma limited liability company, hereafter
referred to as the “Declarant,” is the owner of the land platted as FENWICK GARDEN
VILLAGE SECTION 1; and

WHEREAS, Declarant desires to submit the land and improvements constructed thereon

to Oklahoma’s Real Estate Development Act (Title 60 O.S. 1971, Sections 851-855, as
amended).

NOW, THEREFORE, Declarant does hereby publish and declare that the land and its
improvements are hereby subjected to the conditions, covenants, and restrictions herein set forth
to be established upon the recording hereof, in accordance with and subject to the provisions of
the Oklahoma Real Estate Development Act, and that the covenants, conditions, restrictions, use
limitations, obligations, and provisions hereof shall be deemed to run with the land herein
described and shall be for the use and benefit to the Declarant, its successors and assigns, and
to any person or entity acquiring or owning an interest in the land and improvements, or any
person thereof, their grantees, successors, heirs, personal representatives, devisees and assigns.

1. Definitions. Unless the context shall expressly provide otherwise:

1.1  "Association" means the FENWICK GARDEN VILLAGE HOMEOWNER'S
ASSOCIATION, an Oklahoma non-profit corporation, its successors and assigns, the By-
Laws of which shall govern the administration of the Association, the Members of which
shall be all of the owners of Lots in FENWICK GARDEN VILLAGE SECTION 1 and
future Sections of FENWICK GARDEN VILLAGE per the terms and conditions herein
delineated and further expanded in the Certificate of Incorporation and By-Laws of
FENWICK GARDEN VILLAGE HOMEOWNER’S ASSOCIATION.

1.2 "Board of Directors" or "Board": The body responsible for administration of the
Association.
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1.3  "Building" means one or more of the building improvements lying within the real
estate herein described or later acquired by the Association.

1.4 "By-Laws" means the By-Laws of FENWICK GARDEN VILLAGE
HOMEOWNER'’S ASSOCIATION.

1.5 "Common Area": All real and personal property which the FENWICK
HOMEOWNERS ASSOCIATION now or hereafter owns, leases, or otherwise holds
possessor or use rights in for the common use and enjoyment of the Owners. The term
may include without limitation, recreational facilities, entry features, signage, landscaped
mediums, lakes, wetlands, hiking, walking, and bicycle trails as shown on the Plat of
FENWICK SECTION 1, FENWICK SECTION 2, FENWICK SECTION 3, FENWICK
SECTION 4, and common areas A and B of FENWICK GARDEN VILLAGE SECTION
1, or any other property conveyed to FENWICK HOMEOWNERS ASSOCIATION by
Declarant at some date in the future. ,

1.6 "Common Expenses" means and includes expenses for maintenance, replacement,
repair, operation, improvements, management and administration, and expenses declared
common expenses by the provisions of this Declaration, the Owner’s Restrictions and
Protective Covenants of Fenwick Section 1, Amendment and Supplement to Owner’s
Restrictions and Protective Covenants of Fenwick Section 1, Certificate of Incorporation,
and the By-Laws of FENWICK HOMEOWNERS ASSOCIATION.

1.7  "Declarant" means FENWICK, L.L.C. an Oklahoma limited liability company,
O any successor, successor-in-title, or assignee of FENWICK, L.L.C., who has or takes
title to any portion of the property platted as FENWICK GARDEN VILLAGE SECTION
1 or any adjacent lands which Declarant shall elect to include in future Sections of
FENWICK GARDEN VILLAGE or for the purpose of development and/or resale in the

-ordinary course of business and who is designated as Declarant in an instrument executed
by the immediately preceding Declarant and recorded in the Official Records.

1.8  "Declaration" means the Declaration of Covenants, Conditions, Restrictions, and
Notice, Disclosure & Disclaimer to Future Buyers of FENWICK GARDEN VILLAGE
SECTION 1. :

1.9  “Exclusive Common Area": All real and personal property which the Association
now or hereafter owns, leases, or otherwise holds possessor or use rights in for the
common use and enjoyment of the Owners. The term may include without limitation,
recreational facilities, entry features, gates, signage, landscaped mediums, hiking,
walking, bicycle trails, and private streets as shown on the Plat.

1.10 “Exclusive Common Expenses" means and includes expenses for maintenance,
replacement, repair, operation, improvements, management and administration, and
expenses declared common expenses by the provisions of this Declaration and the
Certificate of Incorporation and the By-Laws of the Association.



2300 735571482

1.11 "FENWICK" means the real property previously owned or owned now by
Declarant in the South one-half of Section 32, T14N, R3W, I.M., Oklahoma City,
Oklahoma County, Oklahoma, which Declarant elects to be included in the development.
The development includes FENWICK GARDEN VILLAGE SECTION 1 and future
sections of FENWICK GARDEN VILLAGE plus other areas which are separate from
FENWICK GARDEN VILLAGE. (Some areas have public streets and different types
of housing and different lot sizes and parts of have private streets which are for the
exclusive benefit of homeowners in their private street sections of FENWICK.)

1.12 "FENWICK GARDEN VILLAGE" means the real property described in Exhibit
"B* including the land platted as FENWICK GARDEN VILLAGE SECTION 1.

1.13 "FENWICK HOMEOWNERS ASSQCIATION" means the FENWICK
HOMEOWNERS ASSOCIATION, an Oklahoma non-profit corporation, its successors
and assigns, the Certificate of Incorporation and By-Laws of which shall govern the
administration of the association, the Members of which shall include all of the owners
of Lots in FENWICK GARDEN VILLAGE SECTION 1 and future Sections of
FENWICK GARDEN VILLAGE per the terms and conditions herein delineated and
further expanded in the Certificate of Incorporation and By-Laws of FENWICK
HOMEOWNERS ASSOCIATION.

1.14 "Lot" means a portion of the PROPERTY designated for separate ownership, the
boundaries of which are the lot lines as shown on the recorded plat of the real estate
described as FENWICK GARDEN VILLAGE SECTION 1 and other Sections of
FENWICK GARDEN VILLAGE, and subsequent additions of FENWICK GARDEN
VILLAGE as they are platted.

1.15 "Managing Agent" means that entity contracted or employed to manage and
. conduct day to day operations, duties and obligations of the Association.

1.16 "Member" means a person entitled to membership to the Association and the
FENWICK HOMEOWNERS ASSOCIATION. Every Owner of a Lot shall
automatically be a Member of the Association and shall become a Member of the
FENWICK HOMEOWNERS ASSOCIATION per the terms and conditions herein
delineated and further expanded in the Certificate of Incorporation and By-Laws of
FENWICK HOMEOWNERS ASSOCIATION. .

1.17 “"Owner" means a person or persons, firm, corporation, partnership, trust,
association or other legal entity, or any combination thereof, who owns one or more
Lots.

1.18 "Person" means a natural person, corporation, partnership, association, trust,
other entity, or any combination thereof. '

1.19 "PROPERTY" or "FENWICK GARDEN VILLAGE SECTION 1": means the
real property described herein as FENWICK GARDEN VILLAGE SECTION 1 and
future additions thereto.
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1.20 "Rules" shall mean the Rules and Regulations adopted by the Association as
amended from time to time. ’

1.21 "Visible From Neighboring Property” shall mean, with respect to any given
object, that such object is or would be visible to a person six feet tall, standing on any
part of each neighboring property at an elevation of no greater than the elevation of the
base of the object being viewed.

Limitations to Property Rights.

2.1  Owner’s Nonexclusive Easement of Enjoyment: Limitations. It was previously
contemplated in the Owner’s Restrictions and Protective Covenants of Fenwick Section
1 filed at the Office of the Oklahoma County Clerk at Book 6932 and Page 1634-1639
and amended by "Amendment and Supplement to Owner’s Restrictions and Protective
Covenants of Fenwick Section 1" recorded in Book 6974, Pages 672 and 673, that future
sections would be joined as Members of FENWICK HOMEOWNERS ASSOCIATION
for the maintenance, upkeep, improvement, assessment and administration of the
Common Areas owned by FENWICK HOMEOWNERS ASSOCIATION if the following
conditions are met: First, the Declarant must require membership in the Association by
filing a restrictive covenant for the property in question; Second, the property in question
must be located within the property defined in the Owner’s and Protective Covenants of
Fenwick Section 1; Third, that every person or persons who become owner of a fee
interest in and to a Lot within Real Estate Development known as and as delineated in
Exhibit "A" of the document filed as Owner’s Restrictions and Protective Covenants of
Fenwick Section 1 shall become a Member of the FENWICK HOMEOWNERS
ASSOCIATION as set forth in the Owner’s Restrictions and Protective Covenants of
Fenwick Section 1 and then henceforth permanently (regardless the number of owners:
one Lot, one vote; Finally, the property shall be subject to the Certificate of
.Incorporation and By-Laws of FENWICK HOMEOWNERS ASSOCIATION, and the
rules and regulations duly enacted by the Board of Directors of the FENWICK
HOMEOWNERS ASSOCIATION. Membership in FENWICK HOMEOWNERS
ASSOCIATION is a right and an obligation of ownership.

First by filing this Declaration, Declarant now - requires membership in the
FENWICK HOMEOWNERS ASSOCIATION. Second, the PROPERTY is located
within the property defined in Owner’s Restrictions and Protective Covenants of Fenwick
Section 1. Third, this Declaration requires that every person or persons who become
owners of a fee interest in and to a Lot within the PROPERTY shall become a Member
of the FENWICK HOMEOWNERS ASSOCIATION as set forth in the Owner’s
Restrictions and Protective Covenants of Fenwick Section 1 and further expanded in the
Certificate of Incorporation and By-Laws of FENWICK HOMEOWNERS
ASSOCIATION, and the rules and regulations duly enacted by the Board of Directors
of FENWICK HOMEOWNERS ASSOCIATION. Also, the Lot Owner shall
automatically become a Member of the Association at such time as a Lot is purchased
and then henceforth permanently.



83739571484
2.2  Owner's Nonexclusive Easement of Enjoyment: Limitations. Every Owner and
his immediate family shall have a nonexclusive right and easement of enjoyment in and
to the Exclusive Common Areas, which shall be appurtenant to and shall pass with the
title to the Lot of such Owner, subject to the following rights.

2.2.1 Association Right to Use and to Grant Easements. The nonexclusive right
and easement of the Association to make such use of the PROPERTY as may be
necessary or appropriate for the performance of the duties and functions which
it is obligated or permitted to perform under this Declaration. The Association,
in its sole discretion, may from time to time grant easements and rights of-way
on, across, under and over the Exclusive Common Areas to any municipal -
corporation or public utility company, or other entity providing water, sewer,
gas, electricity, telephone cable television, or other similar service to
PROPERTY.

2.2.2 Association Right to Make Rules. The right of the Association to make .
such reasonable rules regarding the use of the Exclusive Common Areas and
facilities located thereon by Members and other persons entitled to such use.

2.2.3 Borrow Money. The right of the Association, in accordance with its
Certificate of Incorporation and By-Laws for the purpose of improving the
Exclusive Common Areas and, in aid thereof, to mortgage said Exclusive
Common Areas.

2.2.4 Protect PROPERTY. The right of the Association to take such steps as
are reasonably necessary to protect the above described properties against
foreclosure, and,

2.2.5 Other Reserved Rights. The rights reserved in this Declaration to
Declarant (for, among other things, Exclusive Common Area improvements),
Owners, other persons and the Association.

2.3  Delegation of Use: Nonresident Owner. Any Owner may delegate his right of
enjoyment of the Exclusive Common Areas to the Members of his family, to his tenants,
to guests or to contract purchasers who may reside on the Lot, All such persons shall
be subject to these covenants concerning such use. Any Owner not residing on his Lot
may not have a right of enjoyment of any Common Areas or Exclusive Common Areas
except as provided otherwise by these covenants.

Easements

3.1  Blanket Easements for Utilities or Police, Fire, Etc., For Maintenance and Repair
to Exclusive Common Areas. There is hereby created a blanket easement in, on,
through, upon, across, over and under all of the Exclusive Common Areas for ingress
and egress, installation, replacement, repair and maintenance of all Exclusive Common
Area improvements and all utilities, including, but not limited to, water, sewer, gas,
telephones and electricity. By virtue of this easement, it shall be expressly permissible
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for the electrical and/or telephone company providing service to erect and maintain the
necessary poles, underground lines, and other necessary equipment on said Exclusive
Common Areas and to affix and maintain electrical and/or telephone wires, circuits, and
conduits on, above, across and under the roof and exterior walls of the Buildings, if any,
upon the Exclusive Common Areas. An easement is further granted ambulance
personnel, and all similar persons to enter upon the Exclusive Common Areas in the

~ performance of their duties. Further, an easement is hereby granted to the Declarant and

the Association to enter in, onto, above, across or under the Exclusive Common Areas
and any Lot to perform the duties of improvement, maintenance and repair to the
Exclusive Common Areas. Notwithstanding anything contrary contained in this
paragraph, no sewers, electrical lines, water lines, or other utilities maybe installed or
relocated on said Exclusive Common Areas except as approved by either the Declarant
or the Association. Should any utility furnishing a service covered by the general
easement herein request a specific easement, Declarant or Association may grant such
an easement to the Exclusive Common Areas by a separate recorded instrument without
conflicting with the terms hereof and without consent of the Owners being required. The
easements provided for in this paragraph shall in no way affect any other recorded
easement to said Exclusive Common Areas. '

Use and Conduct. After the initial sale or transfer of a Lot or Lots by Declarant, all

such Lots shall thereafter be used and occupied only for single family residence purposes by the
Owner, by the Owner’s family, the Owner’s tenants or the Owner’s guest.

4.1 Regulation. Declarant has established a general plan of development for the
PROPERTY to enhance all Owners’ quality of life and collective interests and the
aesthetics and environment within the PROPERTY and to engender a pride of place and
sense of community PROPERTY. To accomplish this objective, the PROPERTY is
subject to the land development, architectural, and design provisions set forth in Section

.5, the other provisions of this Declaration governing individual conduct and use of or

actions upon the PROPERTY, and the guidelines, rules and restrictions promulgated -
pursuant to this Section, all of which establish affirmative and negative covenants,
easements, and restrictions on PROPERTY. Notwithstanding the above, with respect to
rules and regulations promulgated pursuant to this Section, the Board and the Members
shall have the ability, in the manner set forth below, to respond to changes in
circumstances, conditions, needs, and desires within the Community. All provisions of
this Declaration and any Association rules shall apply to all Persons on the PROPERTY.
The lessee and all occupants of leased residence shall be bound by the terms of the
Governing Documents, whether or not the lease so provides. All Owners shall be
responsible for insuring a provision in any lease informing the lessee and all occupants
of the residence of all applicable rules and use restrictions affecting the Lot or the
Common Area.

4.2 Rule Making Authority.

4.2.1 Subject to the terms of this Section and in accordance with its duty of care
and undivided loyalty to the Association and its Members, the Board may adopt
rules which modify, cancel, limit, create exceptions to, or expand the initial Use
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Restrictions set forth in Exhibit "A." The Board shall send notice by mail to all
Owners concerning any such proposed action at least five (5) business days prior
to the Board meeting at which such action is to be considered. Members shall
have a reasonable opportunity to be heard at a Board meeting prior to such action
being taken. Any such rules shall become effective after compliance with Section
4.2.3

4.2.2 At least thirty (30) days prior to the effective date of any action under
Sections 4.2.1 or 4.2.2, the Board shall send a copy of the rule to each Owner
specifying the effective date of such rule. The Association shall provide, without
cost, a copy of the Use Restrictions and rules then in effect to any requesting
Member or Mortgagee.

4.2.3 In the event of a conflict between the Design Guidelines and the Use
Restrictions, the Design Guidelines shall control. E

4.2.4 Procedures required under this Section shall not apply to enactment and
enforcement of administrative rules and regulations governing use of the Common
Area unless the Board chooses in its discretion to submit to such procedures.
Examples of such administrative rules and regulations shall include, but not be
limited to, hours of operation of a recreational facility, speed limits on private
roads, and the method of allocating or reserving use of a facility (if permitted) by
particular individuals at particular times. The Board shall exercise business
judgment in the enactment, amendment, and enforcement of such administrative
rules and regulations.

43 Owners’ Acknowledgment. All Owners are subject to the Use Restrictions and
are given notice that (a) their ability to use their privately owned property is limited
-thereby, and (b) the Board and/or the Members may add, delete, modify, create
exceptions to, or amend the Use Restrictions. By acceptance of a deed, each Owner
acknowledges and agrees that the use and enjoyment and marketability of his or her
property can be affected by this provision and that the Use Restrictions and rules may
change from time to time.

4.4  Protection of Owners. Except as may be specifically set forth in the initial Use
Restrictions, neither the Board nor the Members may adopt any rule in violation of the
following provisions:

4.4.1 Similar Treatment. Similarly situated Owners and occupants shall be
treated similarly.

4.4.2 Speech. The rights of Owners and occupants to display on their Lot
political signs and symbols of the kinds normally displayed in or outside
residences located in single-family residential neighborhoods in individually
owned property shall not be abridged, except that the Association may adopt
reasonable time, place, and manner restrictions regulating signs and symbols
which are visible from outside the Lot. This Declaration and any Rules adopted
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by the Board shall not be construed to supersede or limit applicable governmental
ordinances regulating signs or symbols on Lots.

4.4.3 Religious and Holiday Displays. The rights of Owners and occupants to
display religious and holiday signs, symbols, and decorations on their Lots of the
kinds customarily displayed in residences located in single-family residential
neighborhoods shall not be abridged, except that the Association may adopt
reasonable time, place, and manner restrictions regulating display which may be
visible from outside the Lot.

4.4.4 Assembly. The rights of Owners and occupants to assemble on such
portions of the Common Areas as are designated by the Board from time to time
shall not be eliminated, provided, however, the Board may adopt reasonable
from, place, and other restrictions on assembly. At no time shall Common Area
be construed as a place of public assembly.

4.4.5 Household Composition. No rule shall interfere with the freedom of
occupants of Lot to determine the composition of their households, except that the
Association shall have the power to require that all occupants be Members of a
single housekeeping unit and to limit the total number of occupants permitted in
each residence on the basis of the size and facilities of the residence and its fair
share use of the Common Area, provided that such limits shall not be less
restrictive than applicable governmental codes or ordinances in establishing the
total number of occupants

4.4.6 Activities Within Dwellings. No rule shall interfere with activities carried
on within the confines of dwellings, except that the Association may prohibit
activities not normally associated with property restricted to residential use, and
it may restrict or prohibit any activities that create monetary costs for the
Association or other Owners, that create a danger to the health or safety of
occupants of other dwellings, that generate excessive noise or traffic, that create
unsightly conditions visible outside the dwelling, or that create an unreasonable
source of annoyance.

4.4.7 Alienation. No rule shall prohibit leasing or transferring any Lot, or
require consent of the Association or Board for leasing or transferring any Lot;
provided, the Association or the Board may require a minimum lease term of up
to twelve (12) months. The Association may require that Owners use lease forms
approved by the Association. Unless otherwise specifically set forth in the
Declaration, the Association shall not impose any fee on the lease or transfer of
any Lot greater than an amount reasonably based on the costs to the Association
of its costs to administer that lease or transfer.

4.4.8 Abridging Existing Rights. Any rule which would require Owners to
dispose of personal property being kept on the PROPERTY shall apply
prospectively only and shall not require removal of any property which was being
kept on the PROPERTY prior to the adoption of such rule and which was in
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compliance with all rules in force at such time unless otherwise required to be
removed by law. Notwithstanding the above, the rights conferred under this
subsection are for the benefit of affected Owners only and shall not be
transferable or run with title to any Lot.

4.4.9 Application of Rules. No rule shall be applied retroactively except as
otherwise required by law.

The limitations in this Section shall apply to rules only; they shall not apply to

amendments to this Declaration adopted in accordance with Section 13.

5.

Architecture and Landscaping

5.1  General Requirement for Prior Approval. No structure shall be placed, erected,
or installed on any portion of the PROPERTY, no alterations of or additions to the
existing landscaping, and no improvements (including staking, clearing, excavation,
grading, and other site work, and exterior alteration of existing improvements) shall take
place within the PROPERTY except in compliance with this Section and the Design
Guidelines promulgated pursuant to Section 5.3. In addition to the construction of
dwellings and other Buildings, it is specifically intended that placement or posting of
other structures (e.g. fences, signs, antennae and satellite dishes, clotheslines, playground
equipment, basketball hoops, pools, propane and other fuel tanks or devices (other than
portable gas grills), lighting, temporary structures, solar devices, and artificial
vegetation) on the exterior of any Lot or other portion of the PROPERTY shall be
regulated by this Declaration and the Design Guidelines and require the approval of the.
appropriate Reviewer under Section 5.3. Modifications to the interior of specified
porches, patios, and similar portions of a Lot visible from outside the structures On the
Lot shall be subject to this Section. No approval shall be required to repaint the exterior

“ of a structure in accordance with the ordinarily approved color scheme. This Section

shall not apply to Declarant’s activities nor to improvements to the Common Areabyor -
on behalf of the Association. This Section shall not apply to activities of the City of
Oklahoma City, Oklahoma performed on property owned by the City and used for public
purposes so long as the City complies with the separate deed restrictions applicable to
such property, if any. This Section may not be amended without Declarant’s written
consent so long as Declarant owns any portion of the PROPERTY or any land subject
to annexation to this Declaration.

5.2  Architectural Review. The committee in charge of architectural review ("the
Architectural Committee") shall be composed of three (3) or more natural persons. As
long as the Declarant owns any Lots within the PROPERTY, the Architectural
Committee shall be composed of Bud Bartley, Cheryl Fincher, and Sherry Hamilton, or
such persons as Declarant elects. The affirmative vote of a majority of the Members of

" Architectural Committee (which shall be the required quorum of the Committee) shall

be required in order to adopt or promulgate any rule or regulation, or to make any
finding, determination, ruling or order, or to issue any permit, consent, authorization,
approval or the like pursuant to the authority contained in these By-Laws. Upon the sale
of the Declarant’s final Lot within the PROPERTY, or earlier solely at Declarant’s
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option, the Board shall appoint the Members of the Architectural Committee, and such
persons-shall serve at the pleasure of the Board.

5.3

5.2.1 [Fees; Assistance. For purposes of this Section, the entity having
jurisdiction in a particular case shall be referred to as the "Reviewer," including
the Architectural Committee. The Reviewer may establish and charge reasonable
fees for review of applications hereunder and may require such fees to be paid
in full prior to review of any application. Such fees may include reasonable costs
incurred in having any application reviewed by architects, engineers or other
professionals. Declarant and the Association may employ architects, engineers,
or other persons as deemed necessary to perform the review. The Board may
include the compensation of such persons in the Association’s annual operating
budget as an Exclusive Common Expense.

Guidelines and Procedures.

5.3%1 Design Guidelines.\‘,Declarant has prepared or shall prepare the initial
design guidelines ("the De: ign Guidelines") which shall apply to construction and
landscaping activities within the PROPERTY, as provided in Section 5.2. The
Design Guidelines areintended to provide guidance to Owners regarding matters
of particular concern in considering applications hereunder. The Design
Guidelines are not the exclusive basis for decisions of the Reviewer, and
compliance with the Design Guidelines does not guarantee approval of any
application.

As long as it owns any portion of the PROPERTY, Declarant shall have
sole authority to amend the Design Guidelines from time to time in its discretion.
Thereafter, the Architectural Committee shall have authority to amend the Design
Guidelines, with the Board’s consent. Amendments to the Design Guidelines
shall not apply to require modifications to or removal of structures previously
approved once the approved construction or modification has commenced. There
shall be no limitation of the scope of amendments to the Design Guidelines;
Declarant is expressly authorized to amend the Design Guidelines to remove
requirements previously imposed or otherwise to make the Design Guidelines
more or less restrictive in whole or in part. ‘

The Association shall make the Design Guidelines available to Owners and
Builders who seek to engage in development or construction within the
PROPERTY, and all such Persons shall conduct their activities in accordance
with such Design Guidelines. In Declarant’s discretion the Design Guidelines
may be recorded in the Official Records, in which event the recorded version, as

it may be amended from time to time, shall control in the event of any dispute as
to which version of the Design Guidelines was in effect at any particular time.

All structures and improvements constructed upon a Lot shall be
constructed in strict compliance with the Design Guidelines in effect at the time

the plans of such improvements are submitted to the Reviewer, unless the

S
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Reviewer has granted a variance in writing pursuant to Section 5.5. So long as
the Reviewer has acted in good faith, its findings and conclusions with respect to
appropriateness of applicability of, or compliance with the Design Guidelines and
this Declaration shall be final.

5.3.2 Procedures. Prior to commencing any activity within the scope of Section
5.2, an Owner shall submit an application for approval of the proposed work to
the Reviewer with a copy to Declarant if Declarant is not the Reviewer. Such
application shall be in the form required by the Reviewer and shall include plans
and specifications ("Plans") showing site layout, structures design, exterior
elevations, .exterior materials and colors, signs, landscaping, drainage, lighting, '
litigation, fencing, utility facilities layout and screening and/or fencing therefore,
and other features of proposed construction, as required by the Design Guidelines
and as applicable. The Reviewer may require submission of such additional
information as it deems necessary to consider any application.

In reviewing each submission, the Reviewer may consider whatever
reasonable factors it deems relevant, including, but not limited to, visual and
environmental impact, natural plans and finish grade elevation, harmony of
external design with surrounding structures and environment, and architectural
merit. Decisions may be based purely on aesthetic considerations. Each Owner
acknowledges that determinations as to such matters are purely subjective and
opinions may vary as to the desirability and/or attractiveness of particular
improvements.

Approval by the Reviewer shall be required prior to Pursuing or gaining
any required approval from the local governing bodies. The Reviewer shall not
require permits or other approvals by local government entities other than those
issued by such entities in the usual course of business.

The Reviewer shall, within the period specified in the Design Guidelines,
advise the party submitting the same, in writing, at an address specified by such
party at the time of submission, of (i) approval of Plans, or (ii) segments or
features of the Plans which are deemed by such committee to be inconsistent or
not in conformity with this Declaration and/or the Design Guidelines, the reasons
for such finding, and suggestions for curing such objections. In the event the

'Reviewer-fails to advise the submitting party by. written notice within the period
“Specified in the Design Guidelines of either the approval or disapproval and -
“suggestions for curing objections, approval shall be deemed to have been given.

Notice shall be deemed to have been given at the time the envelope containing

such notice, properly addressed, and postage prepaid, is deposited with the U.S.
Postal Service, registered or certified mail, return receipt requested. Personal
delivery of such written notice shall, however, be sufficient and shall be deemed
to have been given at the time of delivery to the submitting party.

If construction does not commence on a pgoj{c;;*tmfggyyhigb Plans have been
approved within one hundred twenty (120) days of such approval, such approval
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shall be deemed withdrawn, and it shall be necessary for the Owner to resubmit
the Plans to the Reviewer for reconsideration. If construction is not completed
on a project for which Plans have been approved within the period set forth in the
Design Guidelines or in the approval, such approval shall be deemed withdrawn,
and such incomplete construction shall be deemed to be in violation of this
Section.

5.4  No Waiver of Future Approvals. Each Owner acknowledges that the Reviewer
will change from time to time and that interpretation, application and enforcement of the
Design Guidelines may vary accordingly.  Approval of proposals, plans and
specifications, or drawings for any work done or proposed, or in connection with any
other matter requiring approval, shall not be deemed to constitute a waiver of the right
to withhold approval as to any similar proposals, plans and specifications, drawings, or
other matters subsequently or additionally submitted for approval. Should the Reviewer
permit nonconforming improvements through hardship or error, it shall not be construed
as a waiver of future enforcement rights or permission for future noncompliance.

5.5  Variances. The Reviewer may authorize variances in writing from its guidelines
and procedures but only: (a) in accordance with duly adopted rules and regulations, (b)
when unique circumstances dictate, such as unusual topography, natural obstructions,
hardship or aesthetic or environmental considerations, and (¢) when construction in
accordance with the variance would be consistent with the purposes of the Declaration
and compatible with existing and anticipated uses of adjoining property. Inability to
obtain or the terms of any governmental approval or the terms of any financing shall not
be considered a hardship warranting a variance. Notwithstanding the above, the
Reviewer may not authorize variances without the written consent of Declarant, as long
as it owns any portion of the PROPERTY.

5.6  Limitation of Liability. Review and approval of any application pursuant to this

Section is made on the basis of aesthetic considerations only, and Declarant, the
Association, the Board, the Architectural Committee, or any Member of the foregoing,
shall not bear any responsibility for ensuring (the structural integrity or soundness of
approved construction or modifications, or for ensuring compliance with building codes
‘and other governmental requirements. Declarant, the Association, the Board, the
Architectural Committee, or any Member of any of the foregoing shall not be held liable
for any injury, damages, or loss arising out of the manner or quality of approved
construction on or modifications to any Lot. In all matters, the Architectural Committee,
its members, Declarant, and the Board shall be defended and indemnified by the
Association as provided in the Bylaws.

5.7  Enforcement. All approvals granted hereunder shall be deemed conditioned upon
completion of all elements of the approved work and all work previously approved with
respect to the same Lot, unless approval to modify any application has been obtained.
The Association shall be primarily responsible for enforcement of this Section. If,
however, in Declarant’s discretion, the Association fails to take appropriate enforcement
action within a reasonable time portion, Declarant, for so long as it owns any portion of
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the PROPERTY shall be authorized to exercise any enforcement rights which could have
been exercised by the Association.

6. Easements for Encroachments. If any portion of, or improvements on the Exclusive
Common Areas encroaches upon a Lot or Lots, a valid easement for the encroachment and for
the maintenance of same, so long as it stands, shall and does exist, regardless of whether such
easement is shown on the recorded plat. If any portion of a Lot encroaches upon the Exclusive
Common Areas, or upon an adjoining Lot or Lots, a valid easement for the encroachment and
for the maintenance of same, as long as it stands, shall and does exist. Such encroachments and
easements shall not be considered or determined to be encumbrances either on the Exclusive
Common Areas or on the Lots.

7. Administration_and_Management: Mandatory Membership. The administration and
management of the PROPERTY shall be governed by the Declaration and the By-Laws of the
Association. The Association shall be governed by the Board as provided in the By-Laws of the
Association. The administration and management of the Common Areas shall be governed by
the Owner’s Restrictions and Protective Covenants of Fenwick Section 1, the Amendment and
Supplement to Owner’s Restrictions and Protective Covenants of Fenwick Section 1, and the
Certificate of Incorporation and By-Laws of the FENWICK HOMEOWNERS ASSOCIATION.
The FENWICK HOMEOWNERS ASSOCIATION shall be governed by a Board of Directors
as provided in the Certificate of Incorporation and By-Laws of the F ENWICK HOMEOWNERS
ASSOCIATION. An Owner of a Lot shall mandatorily become a Member of the Association
and shall remain a Member for the period of Ownership. Also, an Owner of a Lot shall
mandatorily become a Member of FENWICK HOMEOWNERS ASSOCIATION per the terms
and conditions herein delineated and further expanded in the Certificate of Incorporation and By-
Laws of FENWICK HOMEOWNERS ASSOCIATION. The Association and the FENWICK
HOMEOWNERS ASSOCIATION may employ agents, servants and employees and any person
or firm to act as Managing Agent at any agreed compensation.

8. Records; Inspection by Owners and Mortgagees.

8.1 Retention. The Association Board shall keep or cause to be kept current certified
copies of the recorded Declaration, the executed By-Laws, and the books and records
with detailed accounts of the receipts and expenditures affecting the Association and its
administration. The records so kept shall be available for inspection by all Owners,
lenders, and the holders, insurers, and guarantors of first mortgages at convenient hours
on working days or under other reasonable circumstances.

9. Owner’s Maintenance Responsibility of Lot. For purposes of maintenance, repair,
alteration and remodeling, an Owner shall be deemed to be responsible for all portions, whether
interior or exterior, of the Lot and its improvements, and for maintenance and upkeep of the Lot
" in a presentable condition, as determined by the Architectural Committee, or the Architectural
Committee may, at its discretion, mow said Lot, maintain improvements thereon, trim trees, and -
remove trash or debris, the cost of which shall be borne by the Owner.

10. Association’s Maintenance, Operation, Repair and Alterations Responsibility. Except as |
provided in Section 5 herein, the Association shall be responsible only for the operation and
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repair of the Exclusive Common Areas owned by the Association or under the Association’s
control. (The adjacent roadways and entrances to the PROPERTY may be on land owned by
the public; however, the Association is responsible for the upkeep and maintenance thereof,)

11.  Compliance with Provisions of Declaration, By-Laws and Rules and Regulations. Each
Owner shall comply strictly with the provisions of this Declaration, the By-Laws of the
Association, By-Laws of the Association, and the rules, regulations, Design Criteria, decisions
and resolutions of the Association adopted pursuant thereto as the same may be lawfully
amended from time to time. Failure and refusal after written notice to comply with any of the
same shall be grounds for an action to recover sums due, for damages or injunctive relief or
both, and for reimbursement of all attorney’s fees incurred in connection therewith and interest
on all of such amounts at the highest lawful rate, which action shall be maintainable by the
Managing Agent or the Board in the name of the Association on behalf of the Owners or, in a
proper case, by an aggrieved Owner.

12.  Voting Rights in the Association. Voting in the Association shall be on a per Lot basis.
However, the Declarant shall have four (4) votes for each Lot it owns, whether the Lot is
developed or not. All other Members shall have one vote per Lot.

13.  Revocation or Amendment to Declaration; Amendment of Undivided Interest in Exclusiv
Common Areas. This Declaration shall not be revoked unless all of the Members unanimously
consent and agree to such revocation by instrument(s) duly recorded. This Declaration shall not
be amended unless the Owners representing an aggregate ownership interest of Sixty-Six percent
(66%), or more, of the votes cast consent and agree to such amendment by instrument(s) duly
recorded. This document shall not be amended or revoked without approval of the Declarant
so long as Declarant owns any lot in the PROPERTY or any lots in any future sections of
FENWICK GARDEN VILLAGE. However, Declarant may amend this Declaration at any time,
subject to limitations set forth in paragraphs 25.9 and 25.10 below.

14. Assessment for Common Expenses.

14.1 Obligation to Pay Pro-rata Share. All Member owners of Lots shall be obligated
to equally pay the assessments, either estimated or actual, imposed by the Board to meet
the Exclusive Common Expenses. Each assessment shall be divided among the Lots with
completed homes which have been occupied on or before the date of the assessment and
the proportionate share assessed against the Owner of each such Lot.

14.2 Assessment Due Date. Beginning with the conveyance and first occupancy of
each Lot from the Builder to any Owner, (but in no event earlier than December 1st,
1999) assessments for the estimated Exclusive Common Expenses shall be due yearly in
advance on the first day of January unless another date is specified by written notice
from the Board. In the event the first occupancy of a home or a Lot commences on a day
other than the first day of the year, the assessment for the year shall be prorated. No
cost other than first year's prorated amount shall be due by a new owner after the owner
becomes a Member of the Association. Vacant lots or homes that have never been
occupied or which are owned by Declarant shall pay no assessments.
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